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parties, and to all acts, matters and We conceive the intent and genius of 

things to be done under and in virtue the Bankrupt Law to be, to give an 

of the bankruptcy." Also (sect. 15) equitable and just division — ex aequo et 

provides, that the assignee shall demand bono— of the bankrupt's property to all 

and receive from all persons holding the interested that they take a pro rata share, 

same the estate assigned or intended to Hence, the law provides (sect. 39) 

be assigned. Can it be contended in against all schemes for giving prefer- 

view of these express provisions that ence by or against a person who is in 

goods levied on, after a judgment has fact insolvent, and makes any such 

been obtained by fraud, are not one of attempt an act of bankruptcy. Cases 

the estates intended to be assigned ? will soon arise which will present the 

Statutes are to be construed liberally in question, whether in a case where judg- 

furtherance of the general object, both ments are obtained by fraud the Bank- 

with reference to the act itself and the ruptcy Court can interfere squarely 

remedy : Beekman v. Wilson, 9 Met. 438. before them. J. F. B. 1 



Circuit Court of the United States. Hasten District of Penn- 
sylvania. In Equity. October Session, 1867. 

JAMES IRVING v. THOMAS HUGHES. 

In a case of involuntary bankruptcy in which the debtor, being insolvent, or, 
having insolvency in contemplation, and intending to give a preference, or to 
defeat or delay the operation of the Bankrupt Law, has, within six months before 
the commencement of the proceedings in bankruptcy, given to a creditor who had 
reasonable cause to believe that a fraud on this law was intended, or that the 
debtor was insolvent, a warrant of attorney under which judgment has been con- 
fessed in a state court, and an execution has been levied upon his stock in trade, 
which has not as yet been sold under it, the present Bankrupt Law gives to the 
courts of the United States for the proper judicial district, jurisdiction to prohibit 
such creditor, by injunction, from proceeding further under such execution. 

The District Court, instead of issuing such an injunction under the summary 
jurisdiction in bankruptcy, may refuse to consider the subject unless under a dis- 
tinct auxiliary proceeding in equity against such a creditor. The bill at the suit 
of the petitioning or any intervening creditor, may then be prosecuted in the Cir- 
cuit Court on behalf of the general body of creditors, until the assignment in 
bankruptcy, after which the assignee may be substituted or added as a complain- 
ant ; and if the proceedings in bankruptcy are duly prosecuted, a preliminary 
injunction issued by the Circuit Court may, in a proper case, he continued after 
answer, under such conditions as will preserve the priority of the creditor thus 
restrained if the lien of his execution should ultimately he established. 

This was a bill in equity, under sect. 2 of the Bankrupt Act, 

1 In giving place to the foregoing note hy an esteemed contributor, we desire to 
repeat that we do not commit the Law Register to any particular line of opinion, 
but hold its pages open to any well-stated view of any professional topic. — Eb. A. 
L. R. 
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for an injunction in aid of proceedings in bankruptcy. The 
plaintiff was the petitioning creditor in the Court of Bankruptcy, 

to have one declared an involuntary bankrupt. The 

defendant was also a creditor of , and had entered a judg- 
ment against the latter in a state court, on a warrant of attorney, 
given within six months of the commencement of the proceedings 
in bankruptcy, upon which judgment an execution had been 
issued and a levy made. This was a bill to restrain him from 
proceeding further on his judgment. A preliminary injunction 
was granted, whereupon the defendant filed his answer, setting 
forth the facts, and moved to dissolve the injunction. 1 

Longstreth and Townsend, for the motion. — The court has no 
jurisdiction. The 2d section of the Bankrupt Act, which confers 
jurisdiction on the Circuit Court, excepts cases for which special 
provision is otherwise made, and the case is within the exception 
because the 40th section gives a summary jurisdiction to the 
District Court in bankruptcy to restrain, by injunction, the 
debtor, and any other person, from making any transfer or dispo- 

1 In several cases of involuntary bankruptcy in this district, the alleged act 
of bankruptcy has been that, under a warrant of attorney, given within six 
months by the alleged bankrupt, judgment against him has been entered at the 
suit of a favored creditor in the state court and an execution levied upon the stock 
in trade of the defendant, who (it is alleged) gave the warrant, or procured the 
levy to be made, when he, with such plaintiff 's knowledge, was insolvent, or con- 
templated insolvency, and that the intent was to give a preference, or to defeat or 
delay the operation of the Bankrupt Law ; this alternative intent being usually, 
in the proper language of pleading, alleged conjunctively, as a twofold intent. 

In these cases, unless the property levied on has been already sold, under the 
execution, the petitioning creditor, upon obtaining the preliminary order on the 
debtor to show cause against the adjudication of bankruptcy, has usually asked 
of the District Court an injunction prohibiting the judgment-creditor from pro- 
ceeding farther under his execution in the state court. The District Court has 
uniformly refused to grant such a preliminary injunction without a previous cita- 
tion of the execution-creditor ; and, upon the return of such citation, has given 
to him the option of requiring the petitioning-creditor to proceed by bill in the 
Circuit Court under the auxiliary jurisdiction conferred as above by the Bankrupt 
Law. When the urgency has been too great to abide the return of a citation, the 
District Court has required the petitioning-creditor to proceed, at all events, in the 
first instance, by bill in the Circuit Court. Preliminary injunctions have been 
granted upon such bills, with a saving to the party enjoined of his lien if its 
priority should afterwards be established either under the proceedings in bank- 
ruptcy, or in the suit in equity. The court has remarked that after the appoint- 
ment of an assignee in bankruptcy, the proceeding in equity could not be continued 
except under a supplemental bill at his suit. 
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sition of the debtor's property, and from any interference with it. 
Nor is there any jurisdiction under section 40, as that section 
applies only to the period anterior to the return of the order to 
show cause. They also cited the cases of Campbell and Burns, 
in the Western District of Pennsylvania, Am. Law Reg., Dec. 
1867, ante, pp. 100, 105. 

Speahman, for the plaintiff, against the motion. — The summary 
jurisdiction specially conferred by the 40th section is not co- 
extensive with the exigency of the cases in which an injunction 
may be necessary ; this summary jurisdiction is perhaps limited 
to cases of restraint of the alleged bankrupt's own agents or 
other persons in immediate privity or association with him, and 
is, at all events, in terms, expressly limited to the interval 
between the issuing and the return of the order to show cause. 
It is suggested that formerly, under the Bankrupt Law of 1841, a 
question had arisen whether the prohibition of the Act of 2d 
March 1793, § 5, to grant an injunction without previous notice, 
applied to a proceeding in equity in aid of the jurisdiction in 
bankruptcy, and that the 40th section of the present Bankrupt 
Law, in the enactment now in question, resolves this doubt by 
allowing the injunction without previous notice, for this interval 
of time between the issuing and the return of the order to show 
cause. 

The Court, Grier and Cadwalader, JJ., were of opinion 
they had jurisdiction, saying : The cases in bankruptcy in the 
Western District are inapplicable. The language used in them 
should be understood according to their subject-matter. The 
case principally relied on was one of voluntary bankruptcy involv- 
ing a question which the court of the state was considered by the 
judge fully competent to decide. Here, on the contrary, the 
question is not fully cognisable under the jurisprudence or legis- 
lation of the state. The courts of the state certainly cannot, in 
all cases, enforce the adversary rights of the general creditors 
under an involuntary bankruptcy. The jurisdiction of the courts 
of the United States does not here depend upon the provision of 
the 40th section of the present Bankrupt Law. This provision 
does indeed impliedly recognise the jurisdiction. But the pre- 
vious enactments of other sections confer it. The provision of 
the 40th section applies only to the primary stage of the proceed- 
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ings. In that stage, it dispenses with conditions and formalities 
which must otherwise have been fulfilled and observed. As 
against what parties other than the alleged bankrupt, it has thus 
dispensed with them, need not be considered, because the present 
proceedings in this court, if in proper form, cannot be irregular. 
Under the former English jurisdiction in bankruptcy, the chan- 
cellor would refuse to proceed otherwise than upon a bill, where 
he thought proper thus to afford an opportunity to appeal from 
his decision. The present Bankrupt Law of the United States 
gives to this court, in addition to its revisory jurisdiction, an 
auxiliary jurisdiction which may sometimes be so exercised as to 
secure the benefit of an appeal from the District Court without 
the delay and expense. 

These courts have no supervisory jurisdiction over proceedings 
of the state courts. In each of the cases reported in 4 Cranch 
179, and 7 How. 612, 625, the court of the state had full cogni- 
sance of the subject of controversy, and of all its proper incidents ; 
and, in the case in 7 Howard, the subject was not peculiarly cog- 
nisable under proceedings in bankruptcy. In such a case, to 
enjoin the plaintiff in the state court, would, in effect, have been 
to enjoin that court, which the Act of 2d March 1793 had pro- 
hibited. But, in the present case, if the act of 1793 would 
otherwise have been applicable, the present Bankrupt Law would 
exclude its application so far as the present question is concerned. 
The state court cannot be enjoined. But the litigant in it may 
be restrained from doing what would frustrate, or directly impede, 
the jurisdiction expressly conferred by the Bankrupt Act. 

The jurisdiction having thus been established, the argument 
of the motion to dissolve the injunction was heard in the Circuit 
Court, on bill and answer, by the District Judge (Cadwalader), 
sitting alone. He said, as to the jurisdiction, that although he 
had exercised it very cautiously, and would continue to do so, 
he had never doubted its existence, and that he had asked the 
attendance of the Circuit Judge merely in order that any doubts 
of others might be quieted. 

In the present case, the motion was refused, and the injunction 
continued, but modified so as to save the lien of the defendant 
when the goods should be sold and the money realized. 



